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MEMORANDUM
TO: Designated Agency Ethics Officials, General Counsels and Inspectors General

FROM: Stephen D. Potts
Director

SUBJECT: Reissuance of post-employment summary on restrictions in 18 U.S.C. § 207

In anticipation of increased demand for post-employment advice during the upcoming
Presidential transition, we are reissuing the attached summary of 18 U.S.C. § 207, to facilitate
your counseling and training of departing executive branch employees. It was previously issued
by DAEOgram in October 1990 and again in November 1992, to provide preliminary
interpretation of the statute, as amended by the Ethics Reform Act of 1989. With the changes
described below, this summary of § 207 remains valid, pending completion of new regulatory
guidance.

The only substantive changes in the summary since the 1992 dissemination are those which
were necessary to reflect statutory amendments in 1995 and 1996. Specifically, those
amendments pegged part of the definition of "senior employee" in § 207(c) at level 5 or above of
the Senior Executive Service (instead of level V of the Executive Schedule); extended the
duration of the ban on representing foreign entities in § 207(f) for the United States Trade
Representative and the Deputy United States Trade Representative; and added an exception in §
207(j) that permits "senior" and "very senior" employees to represent candidates and certain
political organizations. Other than those three substantive changes and some very minor edits,
the attached summary of 18 U.S.C. § 207 remains unchanged from its 1992 issuance.

Sometime this spring, we will be providing you with a separate, shorter overview of 18 U.S.C. §
207, which will be especially suitable for distribution by you directly to departing employees.
That overview, in the form of an easily understood pamphlet or memorandum, should be useful
as a quick reference for departing employees, to supplement the post-employment counseling
that you will be called upon to provide them during the Presidential transition. In the interim, we
hope that the attached detailed summary will be helpful to you.

Note: The attached summary covers 18 U.S.C. § 207 only. When providing post-employment
advice, remember that 18 U.S.C. 8 208 and Subpart F of the Standards of Ethical Conduct at 5
C.F.R. part 2635 will govern executive branch employees while seeking or negotiating for



private sector employment. Also, post-employment restrictions in addition to 18 U.S.C. § 207
may apply to certain non-career "senior appointees” and "trade negotiators"” under an ethics
pledge, pursuant to Executive Order 12834 of January 20, 1993.



February 17, 2000

SUMVARY COF POST- EMPLOYMENT RESTRICTIONS OF 18 U.S. C. § 207

l. | NTRODUCT| ON

Since its enactnment in 1962, 18 U.S.C. 8§ 207 has renmai ned t he
primary source of post-enploynent restrictions applicable to
officers and enpl oyees of the executive branch. Unli ke certain
ot her post-enpl oynent | aws, the provisions of section 207 apply to
i ndividuals regardl ess of the executive departnment or agency in
whi ch they served whil e enployed by the Governnent and regardl ess
of the particular duties they perforned.

Section 207 has been anended several tines over the years.
For exanple, section 207 was substantially revised by the Ethics
Ref orm Act of 1989. As a consequence of these anendnents, forner
enpl oyees are subject to varying post-enploynment restrictions
depending upon the date of their termnation from Governnent
service or fromcertain high-level positions.

I ndi vi duals who term nated service prior to January 1, 1991,
shoul d continue to consult the regul ations published at Part 2637
of title 5 Code of Federal Requlations, for guidance concerning
applicable provisions of section 207. I ndi vidual s term nating
service on or after January 1, 1991, should consult this sunmary
pendi ng conpl etion of revised regulatory guidance at 5 C F.R Part
2641. As of this date, Part 2641 contains guidance concerning
18 U.S.C. §8 207(c) only. (Except where the underlying statutory
provi si on has changed, Part 2637 renmi ns persuasi ve concerning the
interpretation of the newer version of 18 U S.C. § 207.)

This sunmary was prepared by the U S. Ofice of Governnent
Ethics (OCGE) in 1990, was redistributed in Novenber 1992, and is
bei ng updat ed and rei ssued herewith. Wile it has been coordi nated
with the Departnent of Justice, enployees are cautioned that it
reflects only a prelimnary interpretation of the anendnents to
18 U S.C. 8 207 enacted by the Ethics Reform Act of 1989 and
thereafter.

1. SUWMMARY OF RESTRI CTI ONS

Ef fective January 1, 1991, section 207 of title 18 sets forth
Six substantive prohibitions restricting the activities of
i ndi vi dual s who | eave Gover nnent servi ce or who | eave certain high-
| evel positions in the executive branch. Each of these
restrictions is discussed separately below, followed by a
di scussi on of several statutory exceptions.

None of the provisions bar any individual, regardless of rank
or position, fromaccepting enploynent with any private or public



enpl oyer after Governnent service. Section 207 only prohibits
individuals from engaging in certain activities on behalf of
persons or entities other than the United States, whether or not
done for conpensation. None of the restrictions bar self-
representation.

A APPLI CABI LI TY

The first three restrictions [88 207(a)(1), (a)(2), and (b)]
are applicable to forner officers or enployees of the executive
branch. They also apply to former senior or very senior enpl oyees
as those terns are described below, and to fornmer special
Governnent enpl oyees. According to 18 U.S.C. 8§ 202, a “specia
Governnent enpl oyee” includes an individual who is “retained,
desi gnated, appointed, or enployed to perform wth or wthout
conpensation, for not to exceed one hundred and thirty days during
any period of three hundred and sixty-five consecutive days,
tenporary duties either on a full-tine or intermttent basis....”
[ Enli st ed personnel of the uniformed services are not “officers” or
“enpl oyees” for purposes of section 207.]

The fourth restriction [8§8 207(c)] is applicable only to forner
“seni or personnel” (hereinafter referred to as “seni or enpl oyees”).
A seni or enpl oyee i s any enpl oyee (other than an individual covered
by the fifth restriction) who was enployed in a position for which
the rate of pay is specifiedin or fixed according to the Executive
Schedul e, in a position for which the rate of basic pay is equal to
or greater than the rate of basic pay payable for level 5 of the
Seni or Executive Service, or in a position which is held by an
active duty conm ssioned officer of the unifornmed services who is
serving in a grade or rank for which the pay grade is O 7 or above.
The termincludes those individuals appointed by the President to
a position under 3 U.S.C. 8§ 105(a)(2)(B) or by the Vice President
to a position under 3 U S.C 8§ 106(a)(1)(B). An individual is
subject to section 207(c) as a result of service as a specia
Gover nnent enpl oyee only if the individual served 60 or nore days
as a speci al Governnent enpl oyee during the one-year period before
termnating service as a senior enpl oyee.

The fifth restriction [§ 207(d)] applies only to forner “very

senior personnel” (hereinafter referred to as “very senior
enpl oyees”). A very senior enployee is any enployee who was
enployed in a position at the rate of pay payable for level | of

t he Executi ve Schedule, or in a position in the Executive Ofice of
the President at a rate of pay equal to or greater than the rate of
pay payable for level Il of the Executive Schedul e. The term
i ncl udes the Vice President and t hose appoi nted by the President to
a position under 3 U.S.C. 8§ 105(a)(2)(A) or by the Vice President
to a position under 3 U.S.C. § 106(a)(1)(A.



The sixth restriction [8§8 207(f)] applies to individuals who
formerly served in either a senior or very senior position.

B. SUBSTANTI VE RESTRI CTI ONS

1. Basic Prohibition of 18 U S.C. § 207(a)(1). No fornmer
enpl oyee may knowingly nmake, with the intent to influence, any
comuni cation to or appearance before an enployee of the United
States on behal f of any other person (except the United States) in
connection with a particular matter involving a specific party or
parties, in which he participated personally and substantially as
an enployee, and in which the United States is a party or has a
direct and substantial interest.

Di scussi on. This is a lifetime restriction that commences
upon an enpl oyee’s term nation fromGovernnent service. The target
of this provision is the former enployee who participates in a
matter while enployed by the Governnment and who later “sw tches
si des” by representing another person on the sane matter before the
United States. The restriction is neasured by the duration of the
matter in which the fornmer enpl oyee partici pated.

The restriction does not apply unless a fornmer enployee
comuni cates to or nakes an appearance before the United States on
behal f of sonme other person. For these purposes, the “United
States” refers to any enpl oyee of any departnent, agency, court, or
court-martial of the United States (but not of the District of
Colunmbia). The term does not include the Congress, and therefore
comuni cations to or appearances before Menbers of Congress and
| egi slative staff are not prohibited by this provision.

A former enployee is not prohibited by this restriction from
provi di ng “behi nd-the-scenes” assistance in connection with the
representation of another person. Moreover, the restriction
prohi bits only those comruni cati ons and appearances that are nade
“Wth the intent to influence.” A *“conmunication” can be nade
orally, in witing, or through electronic transm ssion. An
“appearance” extends to a forner enpl oyee’s nere physical presence
at a proceeding when the circunstances nmake it clear that his
attendance is intended to influence the United States. An “intent
to influence” the United States nay be found if the comrunication
or appearance is made for the purpose of seeking a discretionary
Governnent ruling, benefit, approval, or other action, or is nade
for the purpose of influencing Governnent action in connectionwth
a matter which the former enployee knows involves an appreciable
el enent of dispute concerning the particular Government action to
be taken. Accordingly, the prohibition does not apply to an
appearance or conmunication involving purely social contacts, a
request for publicly avail abl e docunents, or a request for purely
factual information or the supplying of such infornmation.



A commruni cation to or appearance before the United States is
not prohibited unless it concerns the same particular nmatter
involving a specific party or parties in which the forner enpl oyee
partici pated personally and substantially while enployed by the
Governnment. An enpl oyee can participate “personally” in a matter
even though he nerely directs a subordinate’s participation. He
participates “substantially” if his involvenent is of significance
tothe matter. Thus, while a series of peripheral involvenents may
be insubstantial, participation in a single critical step nay be
substanti al . The term *“particular nmatter” includes any
i nvestigation, application, request for a ruling or determ nation,
rul emaki ng, contract, controversy, claim charge, accusation,
arrest, or judicial or other proceeding. In determning whether
two situations are part of the sanme particular matter, one should
consider all relevant factors, including the anount of tine el apsed
and the extent to which the matters invol ve the sane basic facts or
i ssues and the sane or related parties. Even if a post-enpl oynent
comuni cation or appearance would concern the sane particular
matter, however, the representational bar will not apply unless the
United States is a party or has a direct and substantial interest
inthat matter at the tinme of the post-enploynent representation.

The provision requires that an enployee’s official
participation in a particular matter have taken place at a tine
when the matter involved a specific party (or parties). It al so
requires that the matter involve sone specific party or parties at
the time of the post-enploynent conmunication or appearance
(al though these can be different parties than were involved with
the matter at the tine of the enployee’s participation). GCeneral
rul emaki ngs do not usual ly i nvol ve specific parties. Consequently,
it is quite possible that an enployee who participated in a
rul emaking while enployed by the Governnment will, after |eaving
Governnment service, be able to appear before his forner agency
concerning the application of that rule to his new private sector
enpl oyer without violating the lifetinme restriction. Contracts, on
the other hand, are always particular matters involving specific
parties. A Governnent procurenent has specific parties identified
to it when a bid or proposal is received in response to a
solicitation, if not before.

The provision does not prohibit a former enployee from
representing hinself before the United States (as distinguished
from a corporation or consulting firm. Moreover, a forner
enpl oyee is not prohibited from acting on behalf of the United
States (or the Congress). Thus, even though an individual may once
have worked on a matter whil e enployed by the Governnent, he wl|
not, while subsequently reenployed by the Governnent, be barred
from conmmunicating with any enployee of the United States
concerning that matter if he does so as part of his official
duties. A former enployee does not act on behalf of the United
States, however, nerely because the United States may share the
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same objective as the person whom the forner enployee is
representi ng.

2. Basic Prohibition of 18 U S.C § 207(a)(2). For two
years after his Governnment service term nates, no forner enployee
may know ngly make, with the intent to i nfluence, any comuni cati on
to or appearance before an enpl oyee of the United States on behal f
of any other person (except the United States) in connection with
a particular matter involving a specific party or parties, in which
the United States is a party or has a direct and substantial
i nterest, and whi ch such person knows or reasonably shoul d know was
actual Iy pendi ng under his official responsibility within the one-
year period prior to the termnation of his enployment wth the
United States.

Di scussi on. This is a two-year restriction that conmences
upon an enpl oyee’s term nation from Governnent service.

This provision is identical to the lifetine restriction
di scussed above except that it is of shorter duration and requires
only that an individual have had official responsibility for a
matter while enployed by the Governnment, not that he have
partici pated personally and substantially in that matter. Like the

lifetime restriction, it prohibits certain comunications and
appear ances made on behal f of any other person or entity except the
United States (or the Congress). The communi cations and

appearances prohibited are those nmde, wth the intent to
influence, to or before any enployee of a departnent, agency,
court, or court-martial of the United States. The representati onal
bar applies with respect to any particular matter involving a
specific party or parties that was actually pending under the
former enployee’s official responsibility at sonme tine during his
| ast year of Governnent service.

“Official responsibility” is defined in 18 U S.C. § 202 as
“the direct admnistrative or operating authority, whether
internediate or final, and either exercisable al one or with others,
and either personally or through subordinates, to approve,
di sapprove, or otherw se direct Governnent action.” The scope of
an enployee’'s official responsibility is usually determ ned by
those areas assigned by statute, regulation, executive order, or
job description. Al particular matters under consideration in an
agency are under the official responsibility of the agency head,
and each is under that of any internediate supervisor having
responsibility for the activities of a subordinate enployee who
actually participates inthe matter. An enployee’s recusal fromor
other non-participation in a natter does not renpbve it from his
official responsibility.

A matter was “actually pending” under a former enployee’s
official responsibility if the matter was in fact referred to or
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under consideration by persons within the enployee’'s area of
responsibility. A fornmer enployee is not subject to the
restriction, however, unless at the tinme of the proposed
representation of another he knows or reasonably should know t hat
the matter had been under his official responsibility during his
| ast year of Government service.

3. Basic Prohibition of 18 U.S.C. 8§ 207(b). For one year
after his Governnent service termnates, no forner enployee nmay
knowi ngly represent, aid, or advise on the basis of covered
i nformation, any ot her person (except the United States) concerning
any ongoing trade or treaty negotiation in which, during his |ast
year of Governnment service, he participated personally and
substantially as an enpl oyee.

Di scussi on. This is a one-year restriction that commences
upon an enpl oyee’s term nation from Governnent service. Extending
to certain “behind-the-scenes” assi stance, this provision can serve
to augnent the representational bar provided for in the lifetine
restriction discussed above.

The restriction set forth in section 207(b) does not apply
unl ess, during the one-year period before he left Governnent, an
enpl oyee participated personally and substantially in an “ongoi ng”
trade or treaty negotiation that is covered by the statute. It is
not necessary that a forner enpl oyee have had actual contact with
foreign parties in order to have participated personally and
substantially in a trade or treaty negoti ati on.

Trade negotiations covered by the statute are those that the
Presi dent determ nes to undertake pursuant to section 1102 of the
Omi bus Trade and Conpetitiveness Act of 1988 (19 U S.C. § 2902).
Unl ess there is an earlier public announcenent of a determ nation
by the President, a trade negotiation comrences to be “ongoing”
when, at | east 90 days before entering into a trade agreenent, the
President notifies both the House of Representatives and t he Senat e
of his intention to enter into an agreenent (19 US. C
§ 2903(a)(1)(A)). \Wiether an enpl oyee partici pated personally and
substantially in an “ongoi ng” trade negotiation is determ ned by
reviewing an enployee’s participation after trade negotiations
commenced. A treaty is an international agreenment nade by the
President that requires the advice and consent of the Senate. A
negoti ation on a treaty commences to be “ongoi ng” at the point when
both (1) the determ nation has been made by a conpetent authority
that the outcome of a negotiation wll be a treaty, and
(2) discussions with a foreign governnent have begun on a text.
Trade and treaty negotiations both cease to be ongoing when an
agreenment or treaty enters into force or when all parties to the
negoti ati on cease di scussion based on a nutual understanding that
the agreenent or treaty will not be consunmated.



Once he has participated in an ongoing negotiation, section
207(b) prohibits a former enployee from representing, aiding, or
advi si ng any ot her person concerning a trade or treaty negotiation
(that is still ongoing) on the basis of certain “covered’
information. “Covered” information refers to agency records which
wer e accessi ble to the enpl oyee, which he knew or shoul d have known
were designated as exenpt from disclosure under the Freedom of
I nformation Act (e.g., docunents that were marked as subject to a
national security classification or those otherw se designated in
a manner that made it clear they were exenpt from rel ease under
FO A), and which concern a negotiation in which the enployee
partici pated personally and substantially during his |ast year of
Gover nnment servi ce. A fornmer enployee is not prohibited from
utilizing information froman agency record which, at the tine of
hi s post-enploynent activity, is not |onger exenpt fromdisclosure
under the Freedom of Information Act.

Only activities that are undertaken on behalf of “any other
person” are prohibited by this restriction. Action taken on behalf
of the United States (or the Congress) or on behalf of the forner
enpl oyee hinself are not prohibited. A fornmer enployee
“represents” another person when he acts as an agent or attorney
for or otherwi se communi cates or makes an appearance on behal f of

that person to or before any third party. For this purpose, a
third party i ncl udes any enpl oyee of the executive, |egislative, or
judicial branch of the Federal Governnent, including a Menber of

Congress. A forner enpl oyee “ai ds and advi ses” anot her person when
he assists that person other than by comruni cating to or appearing
before a third party. A former enployee represents, aids, or
advi ses anot her person “on the basis of” covered information if the
former enpl oyee’s representation, aid, or advice either involves a
di scl osure of covered information to any person, or could not have
been nmade or rendered had the fornmer enployee not had actual
know edge of covered information.

It is inportant to note that although a post-enploynent
activity may not be prohibited by section 207(b), a forner enpl oyee
nmust still be careful to conply with other statutory restrictions.
For exanpl e, even though a trade or treaty negotiation may not yet
have become “ongoing” at the tinme of an enployee’ s official
participation, the negotiation may neverthel ess have had specific
parties identified toit, thus triggering the lifetinme restriction
set forth in section 207(a)(1).

4, Basic Prohibition of 18 U . S.C. 8§ 207(c). For one year
after serviceina “senior” positionterm nates, no fornmer “senior”
enpl oyee may knowi ngly nmake, with the intent to influence, any
communi cation to or appearance before an enpl oyee of a departnent
or agency in which he served in any capacity during the one-year
period prior to termnation from “senior” service, if that
comuni cati on or appearance is made on behal f of any other person
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(except the United States), 1in connection with any matter
concerning which he seeks official action by that enpl oyee.

Di scussion. This is a one-year restriction. The one-year
period is neasured fromthe date when an enpl oyee ceases to be a
seni or enployee, not fromthe term nation of Governnent service,
unl ess the two occur sinultaneously. The purpose of this one-year
“cooling off” periodis to allowfor a period of adjustnent to new
roles for the fornmer senior enployee and the agency he served, and
to dimnish any appearance that Governnment decisions mght be
affected by the i nproper use by an individual of his fornmer senior
posi tion. As already noted, this provision is applicable to
“seni or” enpl oyees, but not to “very senior” enployees.

Like the lifetine restriction di scussed above, this provision
prohi bits comruni cati ons to and appearances before the Governnent
and does not prohibit “behind-the-scenes” assistance. Unlike the
lifetime restriction, however, this one-year restriction applies
only to a “senior” enployee, does not require that the fornmer
enpl oyee have ever been in any way involved in the matter that is
t he subject of the conmuni cati on or appearance, and only prohibits
comuni cations to or appearances before enpl oyees of any depart nent
or agency in which he fornerly served in any capacity during the
one-year period prior to his termnation fromsenior service. The
representational bar applies with respect to any matter, whet her or
not involving a specific party, concerning which the fornmer senior
enpl oyee is seeking official action by a current enpl oyee of such
departnment or agency on behalf of any other person except the
United States (or the Congress).

As descri bed bel ow, section 207 provides for two nethods by
which the restrictions of section 207(c) can be narrowed or
el i m nat ed. The first is through the designation of separate
departnmental or agency conponents and the second is through the
exenption of a position or category of positions from coverage.
Not all senior enployees are eligible to benefit from either or
both of these procedures. A fornmer senior enployee is ineligible
to benefit fromthese procedures if he is subject to section 207(c)
by virtue of having served in a position for which the rate of pay
is specified in or fixed according to the Executive Schedul e or by
virtue of having been appointed by the President to a position
under 3 U S.C. 8§ 105(a)(2)(B) or by the Vice President to a
position under 3 U S.C. §8 106(a)(1)(B).

As has been noted, the representational bar usually extends to
any departnment or agency in which the former senior enpl oyee served
in any capacity during the year prior to his termnation from
seni or service. However, certain senior enployees nay be permtted
to comunicate to or appear before conponents of their forner
departnent or agency if those conponents have been designated as
separate agenci es or bureaus by OGE. For exanple, although it may
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not by statute be a separate conponent, OGE has designated the
Def ense Logistics Agency as an agency that exercises functions
whi ch are separate and distinct fromits “parent” departnent, the
Department of Defense. For a list of other designations of
separate agencies, see appendix B to 5 CF. R part 2641. An
i ndi vidual formerly serving in a parent departnent or agency woul d
be barred by section 207(c) from making comunications to or
appear ances before any enployee of that parent, but would not be
barred as to enpl oyees of any desi gnated conponent of that parent.
An individual fornerly serving in a designated conponent of a
parent departnent or agency would be barred from comunicating to
or appearing before any enpl oyee of that conponent, but would not
be barred as to any enployee of the parent or of any other
conponent . The statute now provides that no agency within the
Executive O fice of the President may be designated as a separate
conponent .

The restrictions of section 207(c) can be wai ved al t oget her as
to certain senior enployee positions or categories of positions.
As a consequence of such exenption, the one-year restriction of
section 207(c) wll not begin to run upon an enpl oyee’ s term nation
from such a position. In order to grant an exenption, OGE nust
receive a request to do so from a departnent or agency. After
review of the request, OGE can grant an exenption or exenptions
based upon its determination that as to a particular position or
category of positions, the inposition of section 207(c) would
create an undue hardship on the departnent or agency in obtaining
qual i fied personnel and that the granting of the exenption would
not create the potential for use of undue influence or advantage.

5. Basic Prohibition of 18 U.S.C. §8 207(d). For one year
after service in a “very senior” position termnates, no forner
“very senior” enployee may knowi ngly make, with the intent to
i nfl uence, any communi cation to or appearance before any i ndi vi dual
appointed to an Executive Schedul e position or before any enpl oyee
of a departnent or agency in which he served as a “very senior”
enpl oyee during the one-year period prior to termnation from
Governnment service, if that communi cation or appearance i s made on
behalf of any other person (except the United States), 1in
connection with any matter concerning which he seeks official
action by that individual or enployee.

Di scussion. This is a one-year restriction. The one-year
period is neasured fromthe date when an enpl oyee ceases to be a
very senior enployee, not from the termnation of Governnent
service, unless the two occur sinultaneously.

Thi s provision, applicable only to “very” seni or enpl oyees, is
very simlar to the one-year restriction of section 207(c)
di scussed above. It too prohibits conmmunications to or appearances
bef ore enpl oyees of certain governnental departnents and agencies,
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unl ess on behalf of the United States (or the Congress). A forner
very senior enployee is prohibited by section 207(d) from
representing anot her before any current enpl oyee of any depart nent
or agency in which he served as a very senior enpl oyee during the
one-year period prior to his termnation from Governnent service.

(Conpare section 207(c) which prohibits conmmunications and
appearances to current enployees of any departnment or agency in
which a fornmer “senior” enployee served in any capacity during the
one-year period prior to termnation from senior service.) A
former very senior enployee is also prohibited by section 207(d),

however, from representing another person before any individua

currently appointed to an Executive Schedule position listed in
5 U S. C. 88 5312-5316, whether or not that individual is servingin
the very senior enployee’'s fornmer departnent or agency. The
representational bar applies to any matter, whether or not
i nvol ving a specific party, concerni ng which the fornmer very seni or
enpl oyee is seeking official action by any current officer or
enpl oyee of the executive branch.

Section 207 does not authorize OCGE to designate separate and
di stinct conponents within a departnent or agency as a neans of
narrowi ng the scope of section 207(d). Moreover, no very senior
enpl oyee’ s positionis eligible for exenption fromthe application
of section 207(d).

6. Basic Prohibition of 18 U S.C. 8§ 207(f). For one year
after his service in a “senior” or “very senior” position
termnates, no forner “senior” enployee or fornmer “very senior”
enpl oyee may knowi ngly, with the intent to i nfluence a decision of
an enployee of a departnment or agency of the United States in
carrying out his official duties, represent a foreign entity before
any departnment or agency of the United States or aid or advise a
foreign entity.

Di scussion. This is a one-year restriction, except that it is
permanent as applied to any individual who serves as the United
States Trade Representative or Deputy United States Trade
Representative. The restriction is neasured fromthe date when an
enpl oyee ceases to be a senior enployee or a very senior enpl oyee,
not from the termnation of Governnent service, unless the two
occur sinmultaneously.

This restriction prohibits a forner senior or very senior
enpl oyee from representing, aiding, or advising a foreign entity
with the intent to influence certain governnmental officials. A
“foreign entity” neans the “governnent of a foreign country” as
defined in section 1(e) of the Foreign Agents Registration Act of
1938 (22 U.S.C. § 611), as anended, or a “foreign political party”
as defined in section 1(f) of that Act. The governnent of a
foreign country includes--
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any person or group of persons exercising sovereign de
facto or de jure political jurisdiction over any country,
other than the United States, or any part of such
country, and includes any subdivision of any such group
and any group or agency to which such sovereign de facto
or de jure authority or functions are directly or
indirectly delegated. Such term shall include any
faction or body of insurgents within a country assum ng
to exercise governnmental authority whether such faction
or body of insurgents has or has not been recogni zed by
the United States.

A foreign political party includes--

any organi zati on or any ot her conbi nati on of individuals
inacountry other than the United States, or any unit or
branch thereof, having for an ai mor purpose, or whichis
engaged in any activity devoted in whole or in part to,
t he est abl i shnment, adm ni stration, control, or
acqui sition of adm ni stration or control, of a governnent
of a foreign country or a subdivision thereof, or the
furtherance or influencing of the political or public
interests, policies, or relations of a governnent of a
foreign country or a subdivision thereof.

A foreign commercial corporation will not generally be considered
a “foreign entity” for purposes of section 207(f) wunless it
exerci ses the functions of a sovereign.

A fornmer senior or very senior enpl oyee “represents” a foreign
entity when he acts as an agent or attorney for or otherw se
comuni cat es or nakes an appearance on behal f of that entity to or

before any enployee of a departnent or agency. He “aids or
advi ses” a foreign entity when he assists the entity other than by
maki ng such a conmunication or appearance. Such “behind the

scenes” assistance to a foreign entity could, for exanple, include
drafting a proposed communication to an agency, advising on an
appear ance before a departnment, or consulting on other strategies
desi gned to persuade departnental or agency deci sionnakers to take
certain action. A former senior or very senior enployee' s
representation, aid, or advice is only prohibited if nade or
rendered with the intent to influence an official discretionary
decision of a current departnental or agency enpl oyee.

C. EXCEPTI ONS
Sections 207(j) and (k) set forth several exceptions to the
statute’s substantive prohibitions. As noted Dbelow, sone

exceptions do not avoid application of all of the six substantive
restrictions of 18 U S.C. § 207.
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Performng Oficial Governnent Duties. A former enployee is
not restricted by any of the substantive provisions of section 207
from engagi ng i n post-enpl oynent activities perforned in carrying
out official duties on behalf of the United States. This exception
al so extends to activities undertaken in carrying out official
duties as an elected official of a state or |ocal Governnent.

Representing Certain Entities A fornmer senior or very senior
enployee wll not violate section 207(c) or (d) if  his
comuni cati on or appearance i s made in carrying out official duties
as an enployee of and is made on behalf of (1) an agency or
instrunmentality of a State or |ocal Governnent, (2) an accredited
degree-granting institution of higher education as defined in
section 101 of the Hi gher Education Act of 1965, as anended
(20 U.S.C 8§ 1001), or (3) a hospital or nedical research
organi zati on exenpted and defined under section 501(c)(3) of the
I nt ernal Revenue Code of 1986 (26 U.S.C. § 501(c)(3)).

Representing or Assisting International Organizations. A
former enployee is not restricted by any of the substantive
provi si ons of section 207 fromrepresenting, aiding, or advising an
i nternational organi zation in whichthe United States partici pates,
if the Secretary of State certifies in advance that such activity
isin the interest of the United States.

| nparting Special Know edge. A former senior or very senior
enpl oyee will not violate section 207(c) or (d) if he nakes a
statenent that is based on his own special knowl edge in the
particul ar area that is the subject of the statenent, provided that
he recei ves no conpensation for meking the statenent.

Scientific or Technological Information or Expertise. A
former enpl oyee will not violate section 207(a)(1), (a)(2), (c), or
(d), if he makes a comrunication solely for the purpose of

furnishing scientific or technological information in accordance
Wi th procedures acceptable to the agency involved. Alternatively,
a former enployee may nake a comunication if the head of the
agency concerned publishes a certification in the Federal Reqgister
stating that the forner enpl oyee has outstanding qualifications in
a scientific, technological, or other technical discipline, that he
is acting with respect to a particular matter which requires such
qualifications, and that the national interest would be served by
the former enpl oyee’s participation.

Testinmony. A forner enployee is not restricted by any of the
substantive restrictions of section 207 fromgiving testinony under
oath or frommaki ng statenments required to be nade under penalty of
perjury, subject to a special rule with respect to expert opinion
testinmony. Unless expert opinion testinony is given pursuant to
court order, a former enpl oyee nmay not provide such testinony on a
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matter on behalf of any other person except the United States (or
the Congress) if he is subject to the lifetinme prohibition
contained in section 207(a)(1) relating to that matter.

Representing Candidates or Certain Political Organizations.
A former senior or very senior enployee will not violate section
207(c) or (d) if his conmunication or appearance is on behalf of a
candi date for Federal or State office or an authorized commttee,
a national commttee, a national Federal canpaign conmittee, a
State commttee, or a political party.

Enpl oynent with Certain Prior Enployers. Aforner enployeeis
not restricted by any of the substantive restrictions of section
207 if granted one of 25 Presidential waivers in connection with
hi s reenpl oynent at a Gover nnent - owned, contractor operated entity.
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